
STATE OT NEW rcRK

STLTg TFJ{ COY.I{ISSICIT

fn the It latter of Petit ions

o f

MONTAUK IMPRO\ZEIIENT, rNC.
.MOIITAW COWTRKLUB. INC.

for redeterminat ion of  def ic iencies of
f ranchise tax under Art ic le 9-A of
the tax law for the fiecaL years ended
4/3o/6e and 4/3o/7o

ldontauk Improvement, Inc. and l,tontauk Country Club,

Inc.  having f i led pet i t ions for  redeterminat ion of  def ic iencies

of f ranchise tax for  the f iecal  years ended 4/30/69 and 4/3O/7O,

and a hearing having been held in connection therewith at the

off ice of  the State Tax eommigsion, 80 Cent.re Streetr  Nett  York,

at  which hear ing f .  N. Tuma, v ice-president of  Montauk CounLry

Club, Inc.  and S. Zelanko and R. Coleman, cert i f ied publ ic

accountants,  appeared personal ly and test i f ied,  and the record

having been duly examined and congidered by the State Tax Commission,

It is hereby found:

(1) Both taxpayers urere incorporated under the laws

of New York State on February l I ,  1966.

(2) lbntauk Improvement, Inc. and its wholly owned

subsidiary,  lbntauk Country Club, Inc. ,  f i led combined returns

for the f iscal  years ended 4/30/69 and 4/30/70 without receiv ing

prior permission. The Corporabion Tax Bureau denied permission

to f i le on a combined basis and issued statementg of  audi t

adjustment on March 15, 1973r and subsequent not ices of  def ic iency

on Uay 15, L973, comput ing taxes on an indiv idual  basis as fo l lows:

I ' lcntauk Improvernent,_Inc. - fYE 4/30,/59

Ent,ire neb income
Tax at ry"
Subsidiary capi ta l  tax
Total  tax
Tax per report
Def ic iency

$248  ,4L9 .28
17 ,389 .35

($708  ,332 .29  a t  .000625)  442 .7L
17 ,832 .06

5 ,?96 .40
12 ,035 .66
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llontauk fmprovement, Inc. - FYE 4,/30,/70

Ent i re  ne t  income 9 I I8  1544.77
Tax  a t  7% 8 ,298 .13
Subs id ia ry  cap i ta l  ta : t  ($2 ,065 ,444 .83  a t  .000625)  I ,290 .90
TotaL  tax  9 ,589 .03
Palrment wi th report  3,828.46
Def i c iency  5 ,760 .57

Montauk Country Club, Inc. FYB 4/30/69

Total  capi ta l  per schedule E of  eI-3 report
Tax  a t  .00125
Payment
Def ic iency

2 ,2O8,  928 .00
2 ,761 .  16

100 .00
2 ,661 .15

Itbntauk eountrv elub, Inc. - FyE 4/30,/70

Tota1  cap i ta l  per  scheduLe E o f  e I ' -3  repor t  3 ,535,038.00
Tax a t  .00125 4 ,418 .80

650 .00Payment
Def ic iency 3 ,  768  .  B0

(3)  Montauk Improvement ,  Inc.  is  engaged in  the

land development business in lbntauk, t . I . ,  N.Y. I t  improves,

develops and subdivides vacant land into lot,g for sale eo

cuetomerg. I t  a lso bui lds and sel ls homes.

Montauk Country CIub, fnc.  is  a recreat ional  faci l i ty

consist ing of  a gol f  course, swimming pool ,  tennis courts,

restaurant,  etc.  f t  is  physical ly located within and is surrounded

or contiguous to the land being developed for aale by Montauk

Improvement,  Inc.  The use of  the recreat ional  faci l i t .y  is  not

l imited to persons who purchase lots or homes from l{ontauk

Improvement,  Inc. ,  but  is  avai lable Eo the general  publ ic.

(4) For the f iscal  year ended 4/3On0, l lontauk

fmprovement,  Inc.  should have been credi ted wi th 96,354.84 payment

w i th  repor t ,  ins tead o f  $3 ,828.46 ,  resu l t ing  in  a  rev ised

de f i c iency  fo r  tha t  year  o f  $3 ,234 . t9 ,  i ns tead  o f  $5 ,760 .57 .

(5) The corporatione contend that the notices of

def ic iency issued for the f iscal  year ended 4/30/69 are unt imely s ince

the returns were mai led on January 15, 1970, and the not iceg of

def ic iency were issued on l t {ay 15, 1973, which is in excess of  the

three year aggeasment per iod provided in Sec. 1083 (a) of  the

tax law.
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Returns were :ai led by the cc=pc:e:rcn:  or  Januar l :  15,

1970 as  fo l lows:

( a ) Return of !,tontauk Improvement,r Inc. on
indiv idual  form CT-3 indicat ing the amount
of  tax l iabi l i ty  on a combined basis.

Return of l ' lontauk Country Club, Inc. on
indiv idual  form CT-3 indicat ing t ,he amount
of  tax l iabi l i t ,y  on a combined basis.

Return of l4ontauk ImProvement, Inc. and
MonEauk country club, rnc- on combined form
gI-3A showing computat , ion of  tax l iabi l i ty  on
a combined basis

(b )

( c )

Sec .  1083(a)  o f  the  tax  law reads  in  par t :

"  (a )  Genera l .  -  Except  as  p rov ided in  th is
sec t ion ,  any  Eax  under  a r t i c le  .  .  .  n ine-a ,  ,  .  .
sha l l  be  assessed w i th in  th ree  years  a f te r  the
re turn  was f iLed  .  .  . "

(6 )  Sec t ion  2LL.4  o f  the  tax  law reads  in  par t :

" In the discret ion of  the tax commission, aDY
taxpayer,  which owns or controls ei ther direcEly or
ind i rec t l y  subs tan t ia l l y  a l I  the  cap i ta l  s tock  o f  one
or more other corporat ions .  may be required or
permittecl to make a report on a combined basis covering
any other such corporat , ions .  .  .  "

The State Tax Commission hereby

DECIDES:

(A) Since the taxpayers did not request advance

permission to f i le on a combined basis,  the combined returns

submitted were unauthorized and improper. The three year

assessrnent per iod for the f iscal  year ended Apr i l  30,  L969 would

have conmenced on i lanuary 15, L97O only if proper comPleted

ret ,urns on an indiv idual  basis had been f i led on that date.

Accordingly,  the not ices of  def ic iency for the f iscal  year ended

Apr i l  30 ,  1969 were  t ime ly  i ssued.

(B) Computat ion of  tax l iabi l i ty  on an indiv idual

basis is affirmed. !{oncauk rmprovernent, rnc' is a real estate

developer engaged in the sale of lots and homes whereas Montauk

Country CIub, Inc.  operates a recreat ional  faci l i ty  which is

open to the general  publ ic.  The tax l iabi l i ty  of  these two

corporations is more properly reflected on an individual basis

since tne profit or loss of each is primarily due to its own

operat ions,  instead of  being due to intercomPany Eransact ions.
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It Ls the pollcy of the Tax ConmLgelon not to permit or

require a combined return where taxation on an indlvidual

basis producee a more proper tregult.

(C) lPhe notLcee of defieiency iasued against

tlontauk Improvement, Inc. for the flscal year ended Aprll 30,

1959 and agalnst ltbntauk eountry Club, Ine. fotr the figcal

yearc ended eprll 30, L969 and April 30, L97O, as indicatcd

in (21, and the revised deficiency against lNontauk Improvementr

Inc. for tha flgcal year ended eprlt 30, 1970, as indicated

ln (41, are affirmed, together with interegt in aceordance with

SeetLon 1084 of ArtieLe 27 of the tax law.

Datedr Albany, New York

this 18th day of  september,  L974-


